This paper will present the most significant case-law and reflections on the War Crimes Chamber in Bosnia and Herzegovina, the relationship in between the international and national criminal jurisdiction seen trough the Law on Transfer (LT) and facts established by the ICTY.  

COURT OF BOSNIA AND HERZEGOVINA 

Domestic courts in Bosnia and Herzegovina made an effort to try war crimes during and immediately after the conflict. Many factors influenced these proceedings such as the lack of skilled members of the legal profession and judiciary, physical destruction and lack of proper equipment or facilities considerably disadvantaged the ability of courts to deliver justice. The situation did not improve after the end of the hostilities because of the complexities of the legal framework, with two separate entities, at the same time with two separate legal systems, ministries of justice, police forces and two different approaches to the prosecution of war crimes. In this period of time, the applicability of the rule of law was brought into question. 

In this context, in early 2005, the War Crimes Chamber (hereinafter WCC) was established within the Court of Bosnia and Herzegovina (hereinafter Court of B&H). The creation of the WCC was considered necessary to enable effective war crimes prosecutions in Bosnia. The creation of the WCC was part of an overhaul of the national justice system by the High Representative. This overhaul included numerous reforms of Bosnian criminal law, among them the introduction in 2003 of the state-level Criminal Code and Criminal procedure code of Bosnia and Herzegovina the former of which established the State Court’s jurisdiction over war crimes. The WCC has both trial and appeals chambers. Section I for War Crimes has five first-instance court panels composed of three judges each, two international and one national. Section I of the Appellate Division consists of one second-instance court panel composed of three judges, two international and one national. This panel decides upon the appeals lodged against the decision of Section I of the Criminal Division. As a rule, the national judge is the president of the panel in first instance proceedings, but also in the appellate procedure. The support staff of the Panels is also international and national in its composition. The raison d'être of the international presence is to ensure that rule of law and international human rights standards are applied in proceedings, in the light of the fact that entire legal system has been rebuilt, in view of  the sensitivity and the complexity of the cases being prosecuted. However, it is anticipated that the international presence be misplaced in its entirety by 2010, assuming that, by this time, the State and the national judiciary system will be fully capable of trying war crimes suspects, using the benefits from many successful years of international assistance and presence.  The goal is to build on the existing expertise of local professionals within the justice sector to ensure a sustainable domestic capacity to address war crimes cases after international involvement has ceased. 

As part of the Court of B&H, the WCC exercises supreme jurisdiction over the most serious war crimes cases in Bosnia. First, the WCC is trying those lower- to mid-level perpetrators’ cases referred to it by the ICTY pursuant to Rule 11 bis of the ICTY Rules of Procedure and Evidence. Therefore the WCC is crucial for the completion strategy of the ICTY.  In addition to the Rule 11 bis cases, the WCC is responsible for those cases submitted to the Prosecutor’s Office of B&H by the Office of the Prosecutor (OTP) of the ICTY where investigations have not been completed.  

 
As a mark of the progress made by the WCC in its establishment phase, the ICTY Appeals Chamber referred the first-ever case to it on September 1, 2005.  In doing so, it confirmed that the WCC was fully capable of providing the accused, Radovan Stankovic, with a fair trial.   In accordance with that decision, Mr. Stankovic was physically transferred to Bosnia on September 29, 2005, to stand trial before the WCC for charges of crimes against humanity, including enslavement and rape.  The ICTY has since referred the case of Gojko Jankovic, Zeljko Mejakic and others, Pasko Ljubicic, Savo Todovic and Mitar Rasevic to the WCC, and additional ICTY referrals to the WCC are expected. On November 14, 2006, the Court pronounced the first instance verdict and found the accused Radovan Stankovic guilty of crimes against humanity and sentenced him to 16 years' imprisonment. On 28 March 2007, the Appellate Panel of Section I for War Crimes of the Court B&H handed down the final verdict in the case of Radovan Stankovic, modifying the sentence handed down by the Trial Panel from 16 years to 20 years long term imprisonment. This final verdict completes the first case transferred to the authorities of B&H for further processing by the ICTY. 

The WCC also has jurisdiction over “Rules of the Road” cases.  The “Rules of the Road” procedure was first established in response to the widespread fear of arbitrary arrest and detention immediately after the conflict in Bosnia. Under this procedure, the relevant authorities in Bosnia were required to submit every war crimes case proposed for prosecution in Bosnia to the OTP of the ICTY to determine whether the evidence was sufficient by international standards before proceeding to arrest.  The principal aim of this procedure was to ensure freedom of movement for returnees throughout B&H, to prevent arbitrary arrest, detentions and harassment of ethnic groups. The ICTY ceased reviewing cases on October 1, 2004. The “Rules of the Road” cases are handled in two was. According to article 449 paragraph 2 of the Criminal procedure Code of B&H (hereinafter CPC B&H) cases falling within the competence of the Court which are pending before other courts or prosecutor’s offices and where the case has not led to a legally effective or confirmed indictment, shall be finalized by these courts unless the Court, ex officio or upon the reasoned proposal of the parties or defense attorney, decide to take such a case. If, however, the indictment has been legally effective or confirmed prior to entry into force of the CPC B&H (prior to 1 March 2003), the cases shall be finalized by these courts according to article 449 paragraph 1 of the CPC B&H, so the case remains with the relevant cantonal or district court to complete the proceedings.  

APPLICATION OF SUBSTANTIVE LAW 

During the 1992 – 1995 conflict in the territory of B&H, the Criminal Code of SFRY from 1976 was in application, since it was adopted as the law of Republic of Bosnia and Herzegovina. The SFRJ CC contains relevant provisions recognizing genocide and war crimes as criminal offenses, so the application of the CC of B&H to these criminal offenses creates no problem. However, crimes against humanity and the concept of command responsibility as such were not codified in the laws that were in force at time when the criminal offenses were committed, which is often used by the defense to raise objections in the proceedings. 

Nevertheless, despite the fact that crimes against humanity were not precisely defined in the laws of B&H, which were in force in the relevant  period, individual criminal offenses stated in Article 172 of the CC B&H (Crimes against Humanity)
 where foreseen in laws that were in force in the relevant time period. The fact that criminal legislation in the territory of Bosnia and Herzegovina was changed on several occasions in the period 1992 – 2003 additionally burdens the situation. The High Representative issued the Decision to pass the Criminal Code of Bosnia and Herzegovina (CC of B&H) on 24 January 2003 and it entered into force on 1 March 2006 as prescribed in Article 256 of the CC B&H. The position taken by the Trial Panels and the Appellate Panel of the Court of B&H in terms of applicable substantive law in cases is summarized below. 

Verdict rendered by the Trial Panel of the Court of B&H dated 14 November 2006 No: X-KR-05/70 criminal case against Radovan Stankovic “As regards the substantive law to be applied given the time of the perpetration of offense, the Court has accepted the legal qualification of the charges and sentenced the accused for the criminal offense of Crimes against Humanity, in violation of Article 172 paragraph 1 item c), e), f) and g) of the Criminal Code of Bosnia and Herzegovina. 
Given the time of the perpetration of the offense and the substantive law in effect at that time, the Court finds relevant the principle of legality and the principle of time constraints regarding the applicability of the criminal code: 

Article 3 of the CC of B&H stipulates the principle of legality according to which no punishment or other criminal sanction may be imposed on any person for an act which, prior to being perpetrated, has not been defined as a criminal offense by law or international law, and for which a punishment has not been prescribed by law. Article 4 of the CC of B&H (Time Constraints Regarding Applicability) stipulates that the law that was in effect at the time when the criminal offense was perpetrated shall apply to the perpetrator of the criminal offense, and if the law has been amended on one or more occasions after the criminal offense was perpetrated, the law that is more lenient to the perpetrator shall be applied. 
The principle of legality is also stipulated in Article 7 (1) of the ECHR which supersedes all national legislation of B&H (Article 2.2 of the B&H Constitution). The said Article of the ECHR reads: “No one shall be held guilty of any criminal offense on account of any act or omission which did not constitute a criminal offense under national or international law at the time when it was committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time the criminal offense was committed”. Thus, a heavier penalty than the one that was applicable at the time the criminal offense was committed is prohibited. Therefore, this provision bars the imposition of a heavier penalty without prescribing mandatory application of the law that is more lenient to the accused in comparison with the penalty applicable at the time of the perpetration of criminal offense. Article 7 (2) of the ECHR stipulates that: “This article shall not prejudice the trial and punishment of any person for any act or omission which, at the time when it was committed, was criminal according to the general principles of law recognized by civilized nations”. 
Article 15 (1) of the International Covenant on Civil and Political Rights (hereinafter: ICCPR) stipulates: “No one shall be held guilty of any criminal offense on account of any act or omission which did not constitute a criminal offense, under national or international law, at the time when it was committed. Nor shall a heavier penalty be imposed than the one that was applicable at the time when the criminal offense was committed if, subsequent to the commission of the offense, provision is made by law for the imposition of a lighter penalty, the offender shall benefit thereby.” 
Article 15 (2) of the ICCPR prescribes that “nothing in this article shall prejudice the trial and punishment of any person for any act or omission which, at the time when it was committed, was criminal according to the general principles of law recognized by the community of nations”. 

Finally, Article 4a) of the CC of B&H stipulates that Articles 3 and 4 of the CC of B&H shall not prejudice the trial and punishment of any person for any act or omission which, at the time when it was committed, was criminal according to the general principles of international law, whereby provision of Article 7 (2) of the ECHR has actually been adopted enabling a significant departure from the principles of Article 4 of the CC of B&H, as well as a departure from the mandatory application of a more lenient law in proceedings conducted for acts which are criminal according to international law, which is exactly the case in the proceedings against the accused, because this is exactly an incrimination which includes a violation of international law. This is the position so far taken in the Court of B&H case law. 

The State of Bosnia and Herzegovina, as a successor to the former Yugoslavia, ratified the ECHR and the ICCPR. Therefore, these treaties are binding on the State of Bosnia and Herzegovina and they must be applied by the authorities of B&H. Therefore, Article 4a) of the CC of B&H is only a domestic legal reminder, as it would not be necessary for the application of these treaties. For the same reason, all the courts in B&H are bound by the mentioned treaties and a provision like Article 4a) of the CC of B&H is not needed for its application.  

Article 172 of the CC of B&H prescribes Crimes against Humanity like Article 5 of the ICTY Statute  (Article 5 of the ICTY Statute defines Crimes against Humanity as specific individual acts “when committed in armed conflict, whether international or internal in character, and directed against any civilian population”). At the critical period, Crimes against Humanity were not explicitly prescribed by the criminal legislation in Bosnia and Herzegovina.   

Customary status of punishability of Crimes against Humanity and individual responsibility for its commission in 1992 has been confirmed by the UN Secretary General
, International Law Commission
, as well as the jurisprudence of ICTY and the International Criminal Tribunal for Rwanda (ICTR)
. These institutions found that the punishability of crimes against humanity represents an imperative standard of international law or jus cogens
, therefore, it appears to be beyond dispute that in 1992 Crimes against Humanity were part of International Customary Law. That conclusion was confirmed by the Study on Customary International Humanitarian Law5 of the International Committee of the Red Cross. According to that Study "serious violations of international humanitarian law constitute war crimes" (Rule 156), "individuals are criminally responsible for war crimes they commit" (Rule 151) and "States must investigate war crimes allegedly committed by their nationals or armed forces, or on their territory, and, if appropriate, prosecute the suspects. They must also investigate other war crimes over which they have jurisdiction and, if appropriate, prosecute the suspects" (Rule 158). 

Article 4a) of the CPC of B&H mentions “general principles of international law”. Article 7 (2) of the ECHR is about "general principles of law recognized by civilized nations" and Article 15 (2) of the ICCPR is about “general principles of law recognized by the community of nations”. As neither the ECHR nor the ICCPR recognize a term identical to that one used by Article 4a) of the CPC of B&H, the used phrase is then a combination of the "principles of international law", as recognized by the UN General Assembly and the International Law Commission on the one hand, and the "general principles of the rights recognized by a community of nations, as recognized by the Statute of the International Court of Justice and Article 7 (2) of the ECHR and Article 15 (2) of the ICCPR on the other hand. 

Principles of international law as recognized by the General Assembly Resolution 95 (I) (1946) and the International Law Commission (1950) are related to the “Nuremberg Charter and Judgment of the Tribunal”, and therefore to the crimes against humanity as well. Principle VI.c. of the “Principles of the International Law Recognized in the Charter of the Nuremberg Tribunal and in the Judgment of the Tribunal” adopted by the International Law Commission in 1950 and submitted to the General Assembly, sets out crimes against humanity as a crime punishable under international law. Principle I stipulates that: “Any person who commits an act which constitutes a crime under international law is responsible therefore and liable to punishment”. Principle II stipulates that: “The fact that internal law does not impose a penalty for an act which constitutes a crime under international law does not relieve the person who committed the act from responsibility under international law.” 

The case-law of the European Court of Human Rights stresses the application of the provision of Article 7 (2) in relation to the application of Article 7 (1) of the ECHR in several similar cases6 which discuss the existence and punishability of Crimes against Humanity as a criminal offense. What is more, in the case of Kolk and Kislyiy versus Estonia, the European Court “recalls that the interpretation and application of the national in principle fall within the competence of national courts ....7 This is also applicable in cases when national law is related to the rules of general international law or international agreements. 

Therefore, the criminal offense of Crimes against Humanity can, in any case, be classified under “general principles of international law” under Article 4a) of the CC of B&H. Thus, regardless of whether it is seen from the aspect of international customary law or the “principles of international law”, it is beyond dispute that Crimes against Humanity represented a criminal offense in the critical period, i.e. that the principle of legality has been satisfied. 

The fact that the criminal acts set forth in Article 172 of the CC of B&H can also be found in the law which was in effect at the critical time period – at the time of the perpetration of the offense, specifically under Articles 134, 141, 142, 143, 144, 145, 146, 147, 154, 155 and 186 of the CC of SFRY, or, in other words, that the criminal acts were punishable under the criminal code then in effect, additionally supports the inference of the Court regarding the principle of legality. Finally, as regards Article 7 (1) of the ECHR, the Court notes that the application of Article 4a) is further justified by the fact that the imposed punishment is definitely more lenient than the death penalty applicable at the time of the perpetration of the offense, which satisfies the principle of time constraints regarding applicability, or, in other words, the application of a “law more lenient to the perpetrator”.”

Verdict rendered by the Appellate Panel of the Court of B&H dated 28 March 2007 No: X-KRŽ-05/70 criminal case against Radovan Stankovic: “The arguments of the appeal contesting the application of the substantive law are also ungrounded. That is, he states that the first instance panel, instead of the SFRY CC, which as deemed by the appellants was the law in force at the time of commission of the criminal offense and which was more lenient to the perpetrator both from the aspect of existence of the criminal offense concerned as such and the punishment foreseen, erroneously applied the B&H CC. Thus, the appeal alleges it violated both the principle of legality and of time constraints regarding applicability referred to in Article 3 and 4 of the Criminal Code of Bosnia and Herzegovina. 

In other words, it is indisputable that at the time of commission of the acts the accused is charged with and which constitute all the elements of the criminal offense of Crimes against Humanity, the said criminal offense, as such, was not stipulated by the Criminal Code of SFRY which was the applicable substantive law at the time of commission of the criminal offense. 

It is also indisputable that, pursuant to the principle of legality, no punishment or other criminal sanction may be imposed on any person for an act which, prior to being perpetrated, has not been defined as a criminal offence by law or international law, and for which no punishment was prescribed by the law (Article 3 of the B&H CC), while, pursuant to the principle of time constraints regarding applicability, the law that was in effect at the time when the criminal offence was perpetrated shall apply to the perpetrator of the criminal offence and if the law has been amended on one or more occasions after the criminal offence was perpetrated, the law that is more lenient to the perpetrator shall be applied (Article 4 of the B&H CC). The principle of legality is also stipulated under Article 7 (2) of the ECHR and Article 15 (1) of the International Covenant on Civil and Political Rights (hereinafter: the ICCPR).

However, Articles 4a) of the B&H CC which the first instance Verdict correctly refers to regulates that Articles 3 and 4 of the Code shall not prejudice the trial and punishment of any person for any act or omission which, at the time when it was committed, was criminal according to the general principles of international law. Thus, the provisions of Article 7 (2) of the ECHR and Article 15 (2) of the ICCPR have practically been adopted, therefore providing for departure from the mandatory application of a more lenient law in proceedings conducted for acts which are criminal according to international law. It is stated that this is the case in the proceedings against the accused because this is exactly an incrimination which includes a violation of international law. In other words, as correctly reasoned in the contested Verdict, in the period relevant to the Indictment, Crimes against Humanity indisputably constituted a criminal offense both from the aspect of international customary law and from the aspect of the general principles of international law. The detailed and comprehensive arguments corroborating such conclusion presented by the first instance panel are absolutely valid and correct, and therefore also accepted by this Panel as a whole. 

Further, international customary law and international treaties signed by the Socialist Federative Republic of Yugoslavia automatically became binding on Bosnia and Herzegovina, either during the time when it was part of the Socialist Federative Republic of Yugoslavia or after it became a successor to the former Socialist Federative Republic of Yugoslavia. The 1978 Vienna Convention on Succession of States in respect to Treaties, ratified by the Socialist Federative Republic of Yugoslavia on 18 April 1980, in Article 34 stipulates that a treaty in force at the date of the succession of States in respect of the entire territory of the predecessor State continues to be in force in respect of each successor State so formed unless the States concerned agree otherwise. In addition to the above mentioned, on 10 June 1994, Bosnia and Herzegovina declared that it recognized all the international treaties which were binding on the former Yugoslavia. Article 210 of the Constitution of the Socialist Federative Republic of Yugoslavia, indeed, stipulates that international treaties are automatically implemented and applied from the day of entry into force without the adoption of implementing regulations.

The foregoing results in the correct position of the first instance panel that Bosnia and Herzegovina, as a successor to the former Yugoslavia, ratified the ECHR and the ICCPR, therefore, these treaties are binding on it. Given that they regulate the obligation to try and punish any person for any act or omission which, at the time when it was committed, was criminal according to the general principles of international law, which is definitely the case with Crimes against Humanity pursuant to the above mentioned, it is indisputable that the arguments of the appeal claiming the opposite are entirely ungrounded and as such refused.   

As regards the objections indicating that the SFRY CC was more lenient to the perpetrator in respect to the imposed criminal sanction, the Appellate Panel notes that at the time of commission of the crime the accused is charged with, it was possible to pronounce a death penalty, because as correctly stated by the Defense Attorney Dragica Glušac, it was abolished after the ratification of Protocol 13 of the ECHR on 29 July 2003. That is, by the said Protocol, the signatory countries committed not to prescribe the death penalty in their criminal laws. Prior to that, the death penalty was removed from the criminal laws of Bosnia and Herzegovina by adoption of the Criminal Code of the Federation of B&H (1998), Criminal Code of Republika Srpska (2000) and Criminal Code of the Brčko District (2000), and the 2003 Criminal Code of B&H. Therefore, it follows that the Law which does not envisage pronouncement of such penalty, meaning the Criminal Code of B&H, is in any case more lenient law to the perpetrator.” 
The Appellate panel of the Court of Bosnia and Herzegovina rendered four final verdicts. In three cases the accused were charged with the criminal offense of Crimes against Humanity from article 172 of the CC of BiH and one accused was charged with the criminal offense of War Crimes against Civilians from Article 173 of the CC of BiH. 
The accused Abduladhim Maktouf was charged with the criminal offense of War Crimes against Civilians from Article 173
 (1) (E) of the Criminal Code of Bosnia and Herzegovina. As alleged in the Indictment, on or about 18 October 1993, in Travnik, together with Al Mujahid soldiers, the accused illegally arrested, detained and took five Croat civilians hostage. As it is further alleged, Abduladhim Maktouf drove one of two vehicles used to carry the prisoners and participated in the planning of the abduction operation, the abductions, and their aftermath. In its verdict dated 4 April 2006 the Court concluded that: 
“It is indisputable that at the time of the event in question in 1993, in the territory of Travnik in Bosnia and Herzegovina, an international conflict between Bosnian Croats and Bosniaks was underway in Central Bosnia. This has been established by the ICTY Judgments number IT-95-14/02 of 17 December 2004 and of 26 February 2001 in the Prosecutor v. Dario Kordić and Mario Čerkez case which the Panel accepts pursuant to article 4 of the Law on the Transfer of cases from the ICTY to the Prosecutor’s Office of B-H  and the Use of Evidence Collected by the ICTY in the Proceedings Before the Courts in B-H, stipulating acceptance of the facts established by the legally binding decisions of the ICTY, which the parties have made indisputable as well. (…) However, disputable circumstances refer to the perpetration of the criminal offences – War Crimes against Civilians and elements constituting subject matter of this criminal offense, on other words, whether a criminal offense and criminal responsibility of the Accused exist as well as whether the abducted persons were civilians and hostages. First, Article 3 of the IV Geneva Convention stipulates: (1) Persons taking no active part in the hostilities, including members of armed forces who have laid down their arms and those placed hors de combat by (…) shall in all circumstances be treated humanely, without any adverse distinction founded on race, color, religion or faith, sex, birth pr wealth, or any other similar criteria. To this end the following acts are and shall remain prohibited at any time and in any place whatsoever with respect to the above-mentioned persons (…) (b) Taking of hostages;”  
“In respect to status of the captured persons, according to testimony of (..), the relevant evening he was with (…) in his apartment, in civilian clothes and unarmed. Article 3 of the IV Geneva Convention protects persons considered civilians and these are persons who: “...taking no active part in the hostilities, including members of armed forces who have laid down their arms and those placed hors de combat by (…)”. Therefore, broader interpretation of this Article indicates that it’s irrelevant whether at that moment these persons were members of the HVO, as the defense tries to present it. The relevant facts which indisputably indicate that these were civilians are the facts that in the moment of abduction these persons were not in the zone of combat activities, they were not uniformed and they were not armed.

Also, the issue is whether the abducted persons could be considered hostages, which is an important of this criminal offence. According to the international convention against the taking of hostages from 1979, that is, Article I, of the Convention, hostage is any person seized or detained or threatened to be killed, to be injured or continually detained by another person in order to compel a third party, namely, a state, an international intergovernmental organization, a natural or juridical, or a group of persons, to do or obtain from doing any act as an explicit or implicit condition for the release of the hostage. So, it raises beyond doubt that the persons who were taken from the apartment of (…) that night were hostages within the meaning of the said convention because they were taken by a group of persons-members of the Al Mujahid Unit in order to force the other group, HVO members, to release the captured members of the Al Mujahid Unit.”
“Furthermore, article 31 of CCB-H stipulates that accessory in commission of criminal offence is, among other, supplying the perpetrator with tools for perpetrating the criminal offence and removing obstacles for the perpetration of criminal offence. Accessory for which this penal deems the accused criminally responsible is that he got the list of persons that he was supposed to take as hostages, the relevant evening, what he knowingly and willingly used his knowledge of the place of residence of the persons on the list, that he drove his van to the building were the said persons lived and that, after they were abducted and placed into the vehicle, he drove the vehicle transporting them to Orašac camp. It raises beyond dispute that when the accused carried out this activity, he acted with direct intent until completion of the preplanned activity, thus fully contributing to perpetration of this criminal offence. Therefore, the panel deems him criminally responsible for this criminal offence. The panel accepts this fact as established, because it is absolutely indisputable and realistic to believe that the accused, being a citizen of B-H and Travnik for many years, has sufficient knowledge of the area of Travnik and its citizens. Given that Travnik is a smaller town, it is possible to expect that he knew where the mentioned persons resided, which supports the belief that he really committed the criminal offence charged with by the Indictment of the Prosecutors Office of B-H. In respect to tools for permission of the criminal offence, the testimonies of all the witnesses result in the fact that a dark green vehicle participated in the offence. The Witness stated that the Accused owned a dark green Volkswagen van in which he frequently rode with the accused and that this was the vehicle in which the abducted persons were taken to the camp in Orašac. The fact that the accused is the owner of the Volkswagen vehicle was not disputed in any moment during the trial before this panel. Witness (…) describes in his testimony as an all-terrain vehicle similar to Lada Niva. However, given that is reasonable that witness (…) at the moment when he was taken away was afraid for his security and life, it is not realistic to expect that he could be interested to see what type of vehicle it was and he could not be decisive in respect to type of the vehicle in question, therefore, the panel, establishes based on the testimony of the Witness, that it was a dark green Volkswagen van owned by the accused. The accessory in commission of the criminal offence ends for the accused at the moment when he drove the vehicle with the abducted civilians to the entry of the Orašac camp. The presented evidence does not prove in any manner involvement of the accused in the mistreatment of civilians in the camp, thus, he cannot, by any means, be linked with the death of (…), who was murdered on the relevant evening. It also raises from the presented evidence that two persons – (…) and (…) – were in the vehicle of the accused. Equally, contrary to the allegations of the Indictment, the panel did not find with certainty based on the evidence presented, especially testimony of witness (…), that (…) had been transported by the vehicle concerned driven by the accused to the Orašac camp. Therefore, the panel rendered the decision accordingly.” 
ACCEPTANCE OF ESTABLISHED FACTS AND USE OF EVIDENCE COLLECTED BY THE ICTY IN THE PROCEEDINGS BEFORE THE COURT OF BOSNIA AND HERZEGOVINA  

There is a significant connection between war crime cases which are in proceeding before the Court of B&H and the cases which were tried or are on trial before the ICTY.  This connection is based on almost identical facts which are to be established and evidence based on which these facts are proven. This connection is additionally impressively expressed by the existence of the 11 bis Rule of the RoPE and the transfer of cases to the Court of B&H, therefore this matter is prescribed in a form of a law, as a lex specialis (Law on transfer of cases from the ICTY to the Prosecutor’s Office of B&H and the use of evidence collected by ICTY in proceedings before the courts in B&H – Hereinafter: Law on transfer). In light of the abovementioned, the Court gained some novelties due to the specificities, such as acceptance of facts, adjudicated before the ICTY, by the Court of B&H as established. The article 4
 of the Law on transfer provides the base for the possibility of accepting the facts established by the ICTY decisions as proven. The facts established in the ICTY judgments, which due to specific circumstances surrounding the commission of the criminal offenses at issue, especially considering the general framework of events and the mass character of crimes which constitute the violation of the highest values protected by the international law, and the majority of the offenses were committed at the same time, in the same place and against the same protected values they constitute an important starting point in proving specific criminal responsibility and in the jurisprudence of the Court they constitute presumption juris et de jure.  However, given that neither the lex specialis nor the CPC of B&H provide for a criteria based on which these facts may be accepted by the Court of B&H, the criteria established by the ICTY for acceptance of facts as proven have most frequently been evaluated and analogically applied in the practice of the Court of B&H so far. 

Decision rendered by the Trial Panel dated 13 July 2006 No: X-KR-05/70 criminal case against Radovan Stankovic: „...Finally, the Panel emphasis that the acceptance of a fact established by an ICTY decision only creates a grounded yet refutable presumption as to the accuracy of this fact, which therefore does not have to be proven again at trial but which, subject to that presumption, may be challenged at that trial, in compliance with the rights of the Defense as guaranteed under Articles 3 and 5 of the CPC and under Article 6 paragraph 2 and 3 of the European Convention of Human Rights...“ 

Verdict rendered by the Appellate Panel of the Court of B&H dated 28 March 2007 No: X-KRŽ-05/70 criminal case against Radovan Stankovic: “The arguments given in the appeal, filed by both Defense Attorneys and accused himself, that the decision of the court to accept as proven the facts established by the ICTY judgments, represents a violation of the provision of criminal procedure, that is, the principle of immediacy and contradiction are also ungrounded. In other words, in the hearing held on 13 July 2006, having heard the Prosecutor and the defense attorneys, the first instance panel granted the Motion of the Prosecutor’s Office of B&H number KT RZ/05 to accept, as proven, the facts established in the ICTY first instance and the Appeals Panel Judgments in the case against Kunarac et al. number IT-96-23-T and IT-96-23/1-T and to also agree and accept the Decision on Judicial Notice of the ICTY Trial Chamber dated 16 May 2003. 

In rendering this decision, the first instance panel, as deemed by the Appellate Panel, fully complied with the provision of Article 4 of the Law on Transfer of Cases from the ICTY to the Prosecutor's Office of B&H and the Use of Evidence Collected by the ICTY in Proceedings Before the Courts in B&H, which as a lex specialis, in such cases, provides for departure from the said principles. Therefore, the objection of the defense in that sense is not grounded. The facts accepted by the first instance panel as proven are clear and concrete, do not include legal qualifications, and at the same time constitute a part of the Verdict which was adjudicated in the appeals procedure. Furthermore, they do not establish the criminal responsibility of the accused but the concrete act of perpetration is placed in a wider context of the war events, that is, the context of the existence of a widespread and systematic attack against non-Serb civilians in the said territory and at the time relevant to the Indictment. Their acceptance, as also concluded by this Panel, in no way influenced the right of the accused to a fair trial.”

Verdict rendered by the Appellate Panel of the Court of B&H dated 13 December 2006 No: X-KRŽ-05/49 criminal case against Nedjo Samardzic: “Article 4 of the LOTC prescribes that, after hearing the parties, at the request of a party or proprio motu, the court may decide to accept as proven those facts that are established by legally binding decisions in any other proceedings by the ICTY. As the LOTC does not prescribe criteria which must be met in order for a certain fact to be considered “adjudicated”, the Panel, examining the facts relevant for adjudication in this legal matter, and bearing in mind the obligation to respect the principle of the right to a fair trial guaranteed by the European Convention on Human Rights and Fundamental Freedoms (ECHR), as well as by the CPC B&H, applied to them the criteria which the ICTY established in that regard in the decision of 28 February 2003 in the case Prosecutor v. Momčilo Krajišnik. 

Under mentioned criteria which supplement Rule 94(b) (Judicial Notice) of the ICTY Rules of Procedure and Evidence, judicial notice may be taken of an adjudicated fact provided it is: distinct, concrete and identifiable, restricted to factual findings and does not include legal characterizations, contested at trial and forms part of a judgment which has either not been appealed or has been finally settled on appeal or contested at trial and now forms part of a judgment which is under appeal, but falls within issues which are not in dispute on appeal. Furthermore, it must not confirm the criminal responsibility of the accused or be the subject of (reasonable) dispute between the parties in the case and it may not be based on plea agreements in previous cases and affect the right of the accused to a fair trial. 

Since the above cited facts from final ICTY judgments entirely meet the mentioned criteria, the Panel, after the defense stated its position, granted the Prosecution motion to accept them as proven, as it was correctly established also by the first instance Verdict of this Court.” (…)

(…) “Assessing the above mentioned evidence in relation to accepted facts, the Panel established that in the area of the municipalities of Foča, Gacko and Kalinovik, in the period from April 1992 until the end of March 1993, the army and police of the so-called Serb Republic of B&H carried out a number of acts of violence, which were extensive and resulted in a large number of victims. 

Bearing in mind the pattern of committed crimes which took place in the mentioned period, multiple rapes, taking away, killings, pillaging and destruction of property, the Appellate Panel concludes that the acts of violence were organized and systematic and that they were directed solely against Bosniak civilian population.

It follows from the above-mentioned that, in the period from April 1992 until the end of March 1993, there was a widespread and systematic attack by the army and police of the so-called Serb Republic of B&H directed against Bosniak civilian population of the Foča Municipality. 

Therefore, this Panel assesses as unfounded the defense claim that a widespread and systematic attack did not exist in the area of Miljevina because there were no war operations there, as the concept of “attack” is not limited to the hostilities but encompasses situations in which persons not taking any active part in the hostilities are mistreated, and humanitarian law is applied on the entire territory under the control of one side, which was indisputably the case in the entire territory of the Municipality of Foča, including Miljevina.” 

The use of evidence collected by the ICTY has been regulated in the Law on the Transfer of Cases from the ICTY to the Prosecutor’s Office of BiH and the Use of Evidence Collected by ICTY in Proceedings before the Courts in BiH (Law on Transfer). Article 3, paragraph 1 of the Law on Transfer provides for the general principle of the use of evidence and states the following: “Evidence collected in accordance with the ICTY Statute and RoPE may be used in proceedings before the courts in BiH.”

This Law, however, was envisaged as lex specialis to remove the risk of inadmissibility of evidence collected by the ICTY based on the CPC. In fact, lex specialis represents the special regulations which have priority over the CPC in terms of the substance (evidence collected by the ICTY) and area of application (rules on admissibility and use), As lex specialis, and by being relevant for the proposed evidence at issue, the Law on Transfer of Cases either deviates from and supersedes the CPC when it is not in compliance with it or, it invokes the CPC on issues not specifically covered by the Law on Transfer (Article 1, paragraph 2).
Furthermore, Article 3, paragraph 1 of the Law on Transfer of Cases provides for the use of evidence collected by the ICTY in the proceedings before the courts in BiH. Thus the possibility of having this evidence used only before the Court of BiH in cases transferred from the ICTY is excluded. This Law sets forth the procedure for transferring cases to the Prosecutor’s Office of BiH but the Law on Transfer of Cases, regardless of that, also regulates procedures and conditions for the use of this evidence before other courts, as well, which clearly arises from its provisions. 

Therefore, this provision undoubtedly provides for the possibility to have the evidence collected by the ICTY used before other courts. In addition, it is important to emphasize that this provision provides that evidence may be used in all proceedings, regardless whether they concern 11bis cases or domestic cases of war crimes.   

The court may decide to use evidence collected by the ICTY at the request of parties or defense counsel for the accused. In the proceedings before the Court of BiH, evidence collected by the ICTY is in most cases used upon the motion of the Prosecutor’s Office of BiH. Those are mainly statements of witnesses who testified before the Tribunal, expert witness’ findings, but also reports of the OTP investigators. 

Objections of the defense raised during the consideration of this issue pertain mostly to the specific guarantees set forth under Article 6 of ECHR, especially the right of the accused to summon and hear witnesses, the right to directly present evidence in the proceedings. 

Authentication of evidentiary material appears as a separate issue in this problem area. A large number of documents is certified by the ICTY and delivered to the Prosecutor’s Office electronically, so that the defense objects to the authenticity of such evidentiary material, considering that in a certain number of cases “verification” of documents consists of the ICTY stamp which certifies that specific document is a copy of the document in possession of ICTY. For that purpose, the Law on Transfer of Cases has been amended in its Article 8 which in paragraph 1 reads as follows:

(1) Original documents, certified copies, certified electronic copies and copies authenticated as unaltered in comparison to their originals and forensic evidence collected by the ICTY shall be used in proceedings before the courts and shall be treated as if they were obtained by competent national authorities.

RIGHT OF THE ACCUSED TO PRESENT HIS OWN DEFENSE 

Pursuant to the provisions under Article 7
 of the CPC B&H, the right of the suspect or the accused to have material and formal defense provided in the course of the entire criminal proceedings shall be guaranteed. The right of the suspect/accused to present his defense encompasses all procedural activities prescribed by law and which relate to contesting the assertions covered by the indictment. Article 45
 of the CPC of B&H provides for the circumstances based on which the suspect or the accused must have a defense attorney , that is, cases of mandatory defense are envisaged. Justification for appointing a defense attorney regardless of the will of the suspect/accused ensues from the situation that a professional assistance shall be offered to the said persons in the circumstances when he/she is unable to defend himself/herself successfully. The reasons for introducing this institution lie in certain physical and psychological deficiencies of the said person. Trough appointment of a defense attorney in specific situations stated under Article 45 of the CPC of B&H a possibility for a fair trial is made available. Although the CPC of B&H prescribes that an ex officio defense attorney shall be appointed to the suspect in certain situations established by law and based on a prescribed procedure in situations when that person does not hire a defense attorney on his-her own, the execution of professional defense shall not exclude the right to carry out material defense, which is the right of the suspect or the accused to present his own defense. In the present case law, the Court has faced a request for self-representation filed by the accused in a case where the requirements for the mandatory defense were met. 

 Decision rendered by the Trial Panel dated 6 April 2006 No: X-KR-05/70 criminal case against Radovan Stankovic: “Furthermore, after careful consideration of the request of the Accused Stankovic for self-representation in this case, the Court decided to refuse this request primarily due to the fact that Article 45 of the CPC of the B&H stipulates mandatory defense, that is, that the accused must be represented by defense attorney. 

In addition to that, the Court observes that the Accused Stanković has no professional qualifications required to defend himself in person adequately in such a complex case, in which, as deemed by the Court, it is an absolute priority and duty of the Court to provide the Accused with high-standard defense, that is, defense requiring particular legal expertise, considering the right of the accused to defense in terms of the Criminal Procedure Code of Bosnia and Herzegovina and Article 6 of the European Convention on Human Rights and Fundamental Freedoms (hereinafter: the Convention). 

The Court further observes that according to the jurisprudence of the European Court of Human Rights there is no violation of Article 6 of the Convention if the Court appoints defense attorney against the will of the accused, if it is done in the interest of justice and adequate defense (See Croissant v. Germany, judgment of 25 September 1992). 

Finally, the Court observes that in the concrete case the Indictment proposes witnesses-injured parties who should testify in respect to the huge number of rapes and other humiliating treatments. In reference to that fact, the European Court of Human Rights recognized in its jurisprudence the need to balance the rights of the accused and witnesses-victims, in particular in sexual crimes cases, for which the European Court concluded that certain measures must be taken by the Court in order to protect victims of these crimes, for example referring to the control of method of questioning witnesses under threat (See Accardi et al. v. Italy, judgment of 20 January 2005). Given that in the concrete example the case concerned is the one in which the Court has to take into account this balance and the need to protect the rights of the accused to adequate defense as well as rights of the witnesses under threat, a certain number of whom are protected witnesses, the Court is of the opinion that due to these reasons it is necessary for the Accused to be represented by persons qualified for the job, that is, by lawyers. 

In reference to the defense of the Accused, the Court would like to stress the fact that the Trial Chamber I of the ICTY, by its decision dated 19 January 2005, refused the request of the Accused Stanković for self-representation, in other words, he was not allowed to waive his right to professional assistance.”  

Verdict rendered by the Appellate Panel of the Court of B&H dated 28 March 2007 No: X-KRŽ-05/70 criminal case against Radovan Stankovic. “Also, the Appellate Panel refused as ungrounded the arguments of the appeal of the accused Radovan Stankovic, according to which he deems that the decision of the court to appoint him ex officio Defense Attorneys, that is, to refuse his request for self-representation, violates his right to a defense. Article 45 (1) of the B&H CPC explicitly regulates, among other things, that the accused must have a defense attorney if he is charged with a criminal offense for which a penalty of long-term imprisonment may be pronounced, which is the case here. The Article also states that the right concerned is not a right which can be waived voluntarily but that it is the duty of the court, according to the law, to provide the accused adequate professional assistance in prescribed cases, therefore, equality of arms in respect to the Prosecutor’s Office as the other party to the proceedings. The essence of the mandatory defense in cases in which the court may pronounce a long-term imprisonment is the fact that these are the gravest criminal offenses which include numerous legal matters the resolution of which requires the involvement of persons with specific legal expertise. The position of the accused, in the concrete case, is even more difficult due to the fact that he is in custody, which also represents one of the reasons, aimed at adequate preparation of defense, to hire professionals who will be able to collect evidence in favor of the accused without disturbance. All the above mentioned was discussed by the first instance panel and on 19 August 2005 it was also decided by the ICTY, and in both cases it was concluded that the appointment of ex officio defense attorneys is absolutely in the interest of both justice and the accused as well as the economy of the proceedings which is also accepted by this Panel as a whole. Also, the Appellate Panel did not accept the statement of the accused that due to the appointment of ex officio defense attorneys the concept of his defense was wrong and that the evidence for the defense was not presented as it, in his opinion, should have been presented, being of the opinion that it is completely ungrounded and blanket. The basic reason for this is the fact that in the first instance proceedings the accused did not, pursuant to Article 49 (4) of the B&H CPC, require dismissal of the Defense Attorneys for not performing their duties properly, nor did their conduct before the Court indicate such a development, but he objected to the appointment of any ex officio defense attorney in general. In addition to that, the accused, due to the fact that he had two defense attorneys, in no way, either by the Court or the Defense Attorneys, was prevented from presenting the facts and evidence in his favor, asking witnesses the questions or presenting explanations about their testimonies. Instead, he opted on his own to use his right to remain silent, that is, not to present his defense, which is also guaranteed by the provisions of the B&H CPC. Since the appeal itself demonstrates the fact that the accused knowingly and deliberately did not use his right to present his defense and propose presentation of evidence, therefore, the objection that the Defense Attorneys represented him poorly and that the Court should allow him to represent himself in person is completely ungrounded.” 
CONDUCT OF THE COURT IN CASES WHEN THE ACCUSED REFUSES TO APPEAR BEFORE THE COURT  
One of the novelties in criminal proceedings before the courts of Bosnia and Herzegovina is certainly the ban of trial in case of absentia, which is prescribed under Article 247 of the Criminal Procedure Code of Bosnia and Herzegovina. Under the BiH CPC Article 247, an accused may never be tried in absentia. However, the question arises as to how to define the term “in absentia”, i.e. whether it implies the absence of an accused from the trial or any specific hearing s/he is summoned to, or the absence in case when an accused is not physically attainable to the Court, as well as whether these provisions apply in situations when the accused is attainable, but s/he makes it clear that s/he does not wish to attend the trial, i.e. when s/he clearly waives the right to be present in the course of the proceedings conducted against him/her.
Generally speaking, the term “trial in absentia”, can be interpreted as an accused being fully unattainable in the proceedings, when fleeing or hiding, but it mostly regards the cases when it is not possible to ensure his presence in the course of the proceedings, as his whereabouts is unknown or there are other obstacles to ensuring his presence. It is important to note that the BiH CPC also prescribes the actions the court might take in case the accused is attainable, i.e. when his presence in the proceedings has been ensured by one of the measures to ensure the presence of the accused. The BiH CPC Article 246 (1) provides for the apprehension of the accused in case he refuses to appear at the hearing, failing to justify his absence.

However, the situation is entirely different from the legal point of view when it comes to the proceedings taking place without the presence of the accused in cases when such presence has been ensured by a measure ensuring the presence in the course of the proceedings. The provisions of the BiH Criminal Procedure Code do not refer in detail to all the situations that might arise in the proceedings. Therefore, starting from the option provided for in Article 242 (2), prescribing that the President of the Panel may order that the accused be excluded from the courtroom, it is clear that, when it comes to the proceedings taking place without the presence of the accused, certain exceptions may be established. 
Decision rendered by the Trial Panel of the Court of B&H dated 7 July 2006 No: X-KR-05/70 criminal case against Radovan Stankovic. ”The accused Radovan Stankovic has been informed that criminal proceedings are underway against him, for the criminal offense of Crimes against Humanity under Article 172, paragraph 1 items c), e), f) and g) of the Criminal Code of Bosnia and Herzegovina. 

The custody was ordered against the accused in order to, inter alia, secure his presence. The accused is currently in the Detention Unit of the Court of Bosnia and Herzegovina. By this, his presence at the criminal proceedings against him is secured – the Ban of Trial in Case of Absentia prescribed under Article 247 of the CPC B&H is thus not brought in question. Until now, the accused has been duly informed of all the hearings scheduled in the criminal proceedings against him. His defense attorneys were present at all the hearings and took adequate defense actions in order to protect the procedural rights of the accused. 

The overall conduct of the accused, including his refusal to appear before the Court B&H, led the Court to conclude that this is a conscious conduct with the aim to hinder and delay the criminal proceedings. The defendant’s failure to appear at the scheduled hearings is nothing but the wayward decision by the accused himself not to attend the trial. 

The forceful apprehension of the accused who was duly summoned pursuant to Article 246, paragraph 1 of the CPC B&H refers to the situation when the accused is not in custody and its purpose is to inform the accused of the criminal proceedings conducted against him. 

Therefore, the Court believes that forceful bringing in and the use of force are not an appropriate way to let the accused know that the trial will continue without his presence. Furthermore, bringing the accused to the Court in his underwear with the use of force, according to the position of the Court, might actually represent the inhumane treatment of the accused and at the same time it would undermine the authority and the dignity of the Court. Besides, bearing in mind the conduct of the accused at the previous sessions, it is reasonable to expect that bringing him in with the use of force would only contribute that the accused repeats the conduct which results in his exclusion from the courtroom. 

The Court, therefore, rather than using force, finds it more purposeful in this particular case to duly inform the accused that the trial shall continue even without him present, and inform him that he may attend the Court when ever he whishes to do so. 

This position of the Court is known in the international court practice. For example, the International Criminal Tribunal for Rwanda (ICTR) in the case against Jean-Bosco Barayagwiza (case number ICTR – 97-19-T) with regard to the choice of the accused not to attend the sessions, if the accused is duly informed about the trial, the proceedings may be conducted in the absence of the accused, because in that case it does not constitute a violation of the ICTR Statute or violation of his human rights. 

The Ban of Trial in Absentia prescribed by the International Covenant on Civil and Political Rights, Article 14, and the European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR), Article 4, is also not absolute. 

The European Court for Human Rights primarily finds that, although it is not explicitly stated under Article 6, paragraph 1 of the ECHR, the subject and the objective of this Article, if regarded as a whole, indicate that the person “charged with a criminal offence” has the right to participate in the criminal proceedings. In addition, specific items, c), d) and e) under paragraph 3 guarantee that “anyone charged with the criminal offence” has minimum rights whose exercise is hard to imagine if the accused does not participate in the trial (see the Judgment of the Court in the case Colozza dated 12 February 1985, paragraph 27).

However, in the cases related to the criminal proceedings in which the accused did not personally attend the trial, in terms of Article 6 of the ECHR, the court finds the following circumstances relevant: 

· whether or not the accused was informed about the charges against him in the language he understands;

· whether or not the accused was duly summoned to the trial;

· whether or not the absence of the accused is unjustified, or whether the accused has beyond any doubt and by his own will waived the right to attend the trial (see the Judgment of the Court in the case FCB vs. Italy dated 28 August 1991, paragraphs 29-36). 

In this case, as stated earlier, there is no dilemma as to whether or not the accused was informed about the charges against him in the language he understands. It is also obvious that the accused was duly summoned to all the sessions scheduled, as well as that the accused voluntarily decided and explicitly stated that he does not whish to attend the trial, which can be seen from the mentioned official notes and earlier submissions. 

In relation to all of the above, the Court finally observes that, pursuant to Article 239 and Article 241 of the CPC B&H, it is the duty of the presiding judge to ensure that everything delaying the proceedings and does not contribute to the clarification of the issue in case be eliminated, and to ensure the maintenance of order in the courtroom and the dignity of the Court.” 

Verdict rendered by the Appellate Panel of the Court of B&H dated 28 March 2007 No: X-KRŽ-05/70 criminal case against Radovan Stankovic. “The objections of the appeal, indicating that the decision of the first instance panel to conduct the main trial even outside the presence of the accused violated the provision of Article 247 of the B&H CPC, thus preventing him from following the course of the main trial and actively participating in it, are also ungrounded.

The said Decision of the first instance panel was rendered and explained at the main trial held on 4 July 2006, and made in writing, and as such it was submitted to the parties to the proceedings and Defense Attorneys. The first instance panel also gave a detailed explanation of the reasons for rendering the Decision in the contested Verdict. Based on the above mentioned it arises that at the hearings held on 23 February 2006 and 6 June 2006 the accused, having received multiple warnings from the Presiding Judge, had to be removed from the courtroom for the reason of improper conduct and contempt of the court. After that, as it can be seen from the official notes of the authorized officers of the Detention Unit of the Court of B&H, on 16 June 2006 and 4 July 2006, he refused to appear at the continuation of the main trial stating that he could only be brought in there with the use of force and announcing that he would continue with improper conduct by coming to the Court in his underwear. The first instance panel resolved the resulting procedural situation by rendering the decision that in case of further unjustified refusal by the accused to appear at the scheduled trial to which he was duly summoned the trial should be held even without his presence and noted that the accused should have the right to appear before the Court at all times, that his Defense Attorneys would be present at the trials held without his presence and that he would be informed about the course of the proceedings by serving the accused with the recording of the entire trial the same day the session was held. Such actions, contrary to the arguments of the appeal, neither violated the principle of ban of trial in absentia nor prevented the accused from following and participating in the main trial. 

Absence of the accused as regulated by Article 247 of the B&H CPC implies a situation in which it is not possible to provide for the presence of the accused at the main trial because he is hiding or on the run or if there are other difficulties in informing him about the proceedings. Considering that the accused was in custody during the entire course of main trial and that he consciously refused to appear at the hearings to which he was duly summoned, the Appellate Panel is of the opinion that it cannot be considered that he was absent pursuant to Article 247 of the B&H CPC.

The continuation of the trial outside the presence of the accused, considered within the context of the guarantees of Article 6 of the ECHR, is also possible. That is, the standards set by Article 6 of the ECHR applicable to the concrete procedural issue require the accused to be informed promptly, in a language which he understands and in detail, of the nature and cause of the accusation against him, which was indisputably done during the hearing before the Preliminary Proceedings Judge and by delivery of the Indictment, holding of the guilty or not guilty plea hearing and opening of the main trial by reading the Indictment. Furthermore, he is entitled to examine or have examined the witnesses against him and to obtain the attendance and examination of witnesses on his behalf under the same conditions as witnesses against him. However, the said right of the accused which would also imply his presence is not an absolute right in the light of the fact that the accused can actually waive the right. Taking into consideration the fact that at all times the accused was aware of the charges against him, that he was timely informed and summoned to the scheduled hearings, that he was capable to attend them, that his Defense Attorney was always present throughout the main trial and that each time the accused would waive his right to attend the trail clearly, voluntarily and explicitly, the Appellate Panel is of the opinion that he was in no way prevented from attending, following and participating in the main trial, but that he waived the right voluntarily, thus accepting continuance of the main trial even without him. Although the B&H CPC does not explicitly regulate such a procedural situation, based on the provision of Article 242 (2) of the B&H CPC, it can be seen that it is possible to remove the accused from the courtroom if the accused persists in disruptive conduct after being warned by the Presiding Judge and that the proceedings may continue during this period if the accused is represented by counsel. Thus, the conclusion of the first instance panel that the mere fact that the accused is not physically present in the courtroom does not automatically mean that the trial cannot continue is additionally supported. And above all, it was noted that the purpose of the constant improper conduct of the accused was obviously to prevent continuation of the proceedings and delay it, as correctly concluded by the first instance panel. Considering the alternative measure which could be applied in the concrete case, that is, forceful bringing of the accused to the courtroom in spite of his will, regardless of the threats to appear in his underwear, as proposed by the Defense Attorney Pantić in his appeal, the first instance panel concluded correctly that such treatment would represent the inhumane treatment of the accused, undermining the physical integrity of the accused and authority and the dignity of the Court. Besides, except for the physical presence of the accused he could not be forced to follow the course of the proceedings and respect procedural discipline in his own interest. Taking into account the foregoing, the decision of the panel, following the end of each hearing, to serve the recording to the accused, in order for him to be able to be informed about the course of the proceedings, represents an adequate manner to provide for the possibility to follow the course of the main trial without undermining his physical integrity by forcefully bringing him to the courtroom.” 

PROTECTION OF WITNESSES
Protection of witnesses before the Court of BiH is enforced pursuant to the Law on Protection of Witnesses Under Threat and Vulnerable Witnesses (Official Gazette of BiH 3/03,21/03,61/04). 

The law recognizes two categories of witnesses – witnesses under threat and vulnerable witnesses - (the law also contains definition of protected witnesses as well, but more so in terms of protective measures that may be granted to witnesses under threat) and foresees a number of protection measures to be ordered for a witness who falls within one of the two categories, or within either of the two. The measures range from mildest measures, such as securing psychological, social and other types of professional assistance, alterations in order of presentation of evidence at the mail trial, up to the most restrictive measure – hearing of protected witnesses pursuant to the provisions set forth in Article 15 through 23 of the Law on Protection of Witnesses.    

Article 3

Witnesses under threat and vulnerable witnesses

(1) A witness under threat is a witness whose personal security or the security of his family is endangered through his participation in the proceedings, as a result of threats, intimidation or similar actions pertaining to his testimony.

(2) A vulnerable witness is a witness who has been severely physically or mentally traumatized by the events of the offence, or otherwise suffers from a serious mental condition rendering him unusually sensitive, and a child and a juvenile.

(3) A protected witness is a witness heard according to the provisions of Articles 14 through 23 of this Law.

Measures predominantly applied before the Court of BiH include: testimony by using technical means for transferring image and sound (Article 9), limitation of the right of an accused and his defence attorney to inspect files and documentation (Article 12), aadditional measures to provide for the non-disclosure of the identity of the witness (Article 13) and witness protection hearing (Article 15). 

Doubts in everday practice may arise from different interpretations and application of the protection measures under Articles 12 and 13 of the Law on Protection of Witnesses, as well as from the adaptation and extension of protective measures ordered by the ICTY in cases transferred in accordance with Rule 11 bis. 

- The first issue concerns the application of the measure of limitation of the right of an accused and his defence attorney to inspect files and documentation under Article 12, paragraph 1, which stipulates that the measure in reference should be applied to witnesses under threat, while it is most suitable to be applied to vulnerable witnesses (victims of rape, for instance), since they, as a rule, wish to protect their privacy from the public, but not from the Defence. The Court of BiH has resolved this issue in its everyday practice by applying general provisions of the Law on Protection of Witnesses. Articles 3 and 4 of the said law define witnesses under threat and vulnerable witnesses and stipulate that the most lenient measures be ordered in accordance with the principle of proportionality (Article 4). 

Article 4 

Application of witness protection measures
The Court may order such witness protection measures provided for by this Law as it considers necessary, including the application of more than one measure at the same time. When deciding which of the witness protection measures is to be applied, the Court shall not order the application of a more severe measure if the same effect can be achieved by the application of a less severe measure.

Article 12 

Limitation of the right of the accused and his defence attorney

to inspect files and documentation 

(1) In exceptional circumstances, if revealing some or all of the personal details of a witness or other details would contribute to identifying a witness, and would seriously endanger the witness under threat, the preliminary proceedings judge may, upon the motion of the Prosecutor, decide that some or all of the personal details of the witness continue to be kept confidential even after the indictment is issued.

(2) The prosecutor shall immediately notify the accused and his defense attorney of the submission of the motion referred to in Paragraph 1 of this Article.

(3) If possible, the preliminary proceedings judge shall hear the accused and his defense attorney prior to making the decision referred to in Paragraph 1 of this Article. The decision of the preliminary proceedings judge must be made within 72 hours following the day the motion is received. 

(4) No appeal shall be permissible against the decision referred to in Paragraph 1 of this Article. 

(5) If the preliminary proceedings judge was unable to hear the accused and his defense attorney prior to the decision referred to in Paragraph 1 of this Article, the Court shall hear them immediately upon receiving the indictment. 

(6) The Court may revoke the decision referred to in Paragraph 1 of this Article, either ex officio or upon the motion of the accused or his defense attorney. 

(7) Upon the motion of the Prosecutor, the Court shall revoke the decision referred to in Paragraph 1 of this Article.

(8) The Court shall always bear in mind the need to release, as soon as possible, the        information to which the decision referred to in Paragraph 1 of this Article pertains.    Sufficient details shall be released for the defense to prepare for examination of the      witness. The information must be released at the latest when the witness. 

Article 12, paragraph 8 of this Law also poses a question of interpretation, since it stipulates that sufficient details shall be released for the defence to prepare for the examination of a witness. The information must be released at the latest when the witness testifies at the main trial.

Article 13

Additional measures to provide for the anonymity of a witness

(1) In exceptional circumstances, where there is a justified concern that the personal security of a witness or his family would be seriously endangered if some or all of the personal details of the witness are released, and that the danger would persist even after the testimony is given, the Court may, either ex officio or upon the motion of the parties or the defense attorney, decide that the personal details of the witness shall remain confidential for such a period as may be determined to be necessary, but in any event not exceeding thirty years after the decision has become final. 

(2) The Court may, after hearing the parties and the defense attorney, decide that the anonymity of the witness be preserved by allowing the witness to testify behind a screen or utilizing electronic voice or image distortion device, or both the image and the voice, by using technical means for image and sound transmission.

(3) The Court may, at any time, revoke the decision under Paragraph 1 of this Article, either ex officio or upon the motion of the parties or the defense attorney. 

The Court of BiH has rendered decisions in several cases so as to apply this protection measure and ordered full confidentiality of data in the period of 30 years after the decision became final, so that only the judges would know the identity of witness (sound and voice distortion).
Verdict rendered by the Trial Panel of the Court of B&H dated 14 November 2006 No: X-KR-05/70 criminal case against Radovan Stankovic. “By the Decisions (3 decisions) number X-KRO-05/70 dated 28 November 2005, the Court ordered protection measures for 14 witnesses in total in these proceedings, while a certain number of them were already granted protection measures in the proceedings against the accused Radovan Stanković before the ICTY. By these decisions all the personal details of the protected witnesses, real names and surnames and other personal data were declared confidential, while during the proceedings the witnesses were enabled to testify behind a screen or utilizing electronic distortion of the voice of the witness or the image of the witness, or both the image and the voice, by using technical means for transferring image and sound. On 5 June 2006, the Court rendered the Decision on changing the previously assigned pseudonyms for increased and more appropriate protection of personal data and identity of the witnesses.

During the proceedings, the protected witnesses were enabled to testify from another room, utilizing electronic distortion of voice or image; however, this possibility was used only by the protected witnesses with pseudonyms A. and H., while the other protected witnesses testified in the courtroom without electronic distortion of voice or image, in a manner that those present in the courtroom could directly see and hear them. They made such a decision after they were informed by the Court that the public was excluded from the main trial and that the accused Radovan Stanković was not present in the courtroom. The reasons for the absence of the accused from the main trial during the evidentiary procedure are explained in the Decision of the Court dated 4 July 2006 and elaborated hereinafter. 

The Court was mindful of the protection of identity of the protected witnesses during the entire proceedings, making sure that no identity data would be mentioned, so even in the Verdict these witnesses are not fully named but are mentioned under assigned pseudonyms, while the complete data on the protected witnesses are included in the court case file which is also specially protected.” 
Verdict rendered by the Appellate Panel of the Court of B&H dated 28 March 2007 No: X-KRŽ-05/70 criminal case against Radovan Stankovic. “Furthermore, the position of the appellants is wrong in claiming that the contested Verdict is based on the evidence on which, pursuant to the provisions of the Law on Protection of Witnesses Under Threat and Vulnerable Witness, it could not be based. The reason is that contrary to the arguments of the appeal, the witnesses who were granted the measures of protection in a form of protection of identity data and enabled to testify with the use of electronic device for distortion of voice or image of the witness were not granted the status of “protected witnesses” pursuant to the provision of Article 14 through 22 of the Law on Protection of Witnesses Under Threat and Vulnerable Witness (hereinafter: Law on Protection of Witnesses). In that case, the records on their hearing would only be read out at the main trial, pursuant to Article 21 of the said Law, therefore, pursuant to Article 23 of the Law on Protection of Witnesses, the sentencing verdict could not be based solely or to a decisive extent on evidence provided in that way. Contrary to the above mentioned, the witnesses under pseudonyms “A”, “B”, “C”, “D”, “E”, “I”, “J”, “G”, and “K” personally attended the main trial, as indicated by the Defense Attorney in the appeal, and gave their testimonies directly before the court panel, they were subjected to cross-examination by the defense for the accused pursuant to the provision of Article 262 of the BiH CPC thus the said restriction referred to in Article 23 of the Law on Protection of Witnesses does not apply to these witnesses. Based on the foregoing, it is clear that the objection of the Defense Attorney is ungrounded and as such refused.”

This paper present a short overview of the judicial reforms recently completed and early days for the war Crimes Chamber of the Court of Bosnia and Herzegovina; first ever attempt to establish a national, temporally internationalized, permanent judicial body. Therefore, the War Crimes Chamber faces an important challenge as which will likely end up processing the majority of war crimes cases. The jurisprudence of this Court is expected to be unique, since, as you can see from above cited decisions, not only the substantive criminal law provisions are applied, but also the provisions of the European Conventions of Human Rights and Fundamental Freedoms as well as the relevant case law of the European Court in Strasbourg.  
� Crimes against Humanity, Criminal Code of Bosnia and Herzegovina, Article 172: 


“Whoever, as part of a widespread or systematic attack directed against any civilian population, with knowledge of such an attack perpetrates any of the following acts: 


depriving another person of his life (murder);


extermination;


enslavement;


deportation or forcible transfer of population;


imprisonment or other severe deprivation of physical liberty in violation of fundamental rules of international law;


torture;


coercing another by force or by threat of immediate attack upon his life or limb, or the life or limb of a person close to him, to sexual intercourse or an equivalent sexual act (rape), sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization or any other form of sexual violence of comparable gravity;


persecutions against any identifiable group or collectivity on political, racial, national, ethnic, cultural, religious or sexual gender or other grounds that are universally recognized as impermissible under international law, in connection with any offence listed in this paragraph of this Code, any offence listed in this Code or any offence falling under the competence of the Court of Bosnia and Herzegovina;


enforced disappearance of persons;


the crime of apartheid;


other inhumane acts of a similar character intentionally causing great suffering, or serious injury to body or to physical or mental health,


shall be punished by imprisonment for a term not less than ten years or long-term imprisonment.


For the purpose of paragraph 1 of this Article the following terms shall have the following meanings: 


Attack directed against any civilian population means a course of conduct involving the multiple perpetrations of acts referred to in paragraph 1 of this Article against any civilian population, pursuant to or in furtherance of a State or organizational policy to commit such attack. 


Extermination includes the intentional infliction of conditions of life, especially deprivation of access to food and medicines, calculated to bring about the destruction of part of a population.


Enslavement means the exercise of any or all of the powers attaching to the right of ownership over a person, and includes the exercise of such power in the course of trafficking in persons, in particular women and children.


Deportation or forcible transfer of population means forced displacement of the persons concerned by expulsion or other coercive acts from the area in which they are lawfully present, without grounds permitted under international law. 


Torture means the intentional infliction of severe pain or suffering, whether physical or mental, upon a person in the custody or under control of the accused; except that torture shall not include pain or suffering arising only from, or being inherent in or incidental to, lawful sanctions. 


forced pregnancy means the unlawful confinement of a woman forcibly made pregnant, with the intent of affecting the ethnic composition of any population or carrying out other grave violations of international law.


Persecution means the intentional and severe deprivation of fundamental rights, contrary to international law, by reason of the identity of a group or collectivity.


Enforced disappearance of persons means the arrest, detention or abduction of persons by, or with the authorization, support or acquiescence of, a State or a political organization, followed by a refusal to acknowledge that deprivation of freedom or to give information on the fate or whereabouts of those persons, with an aim of removing them from the protection of the law for a prolonged period of time.


The crime of apartheid means inhumane acts of a character similar to those referred to in paragraph 1 of this Article, perpetrated in the context of an institutionalized regime of systematic oppression and domination by one racial group over any other racial group or groups and perpetrated with an aim of maintaining that regime.” 





� Report of the UN Secretary General Pursuant to Paragraph 2 of the Security Council Resolution 808, 3 May 1993, Sections 34-35 and 47-48.





� International Law Commission, Commentary on the Draft Code of Crimes Against the Peace and Security of Mankind (1996), Article 18. 


� ICTY, Appeals Chamber, Tadic, Decision on the Defense Motion for Interlocutory Appeal on Jurisdiction, 2 October 1995, Paragraph 141; ICTY, Trial Chamber Tadic Judgment of 7 May 1997, Paragraphs 618-623; ICTR, Trial Chamber, Akayesu, 2 September 1998, Paragraph 563-577. 


� International Law Commission, Commentary on Draft Articles on State Responsibility for Internationally Wrongful Acts (2001), Article 26. 


5 Jean-Marie Henchaerts and Louise Doswald-Beck: Customary International Humanitarian Law. ICRC, Cambridge University Press, 2005.


6 See e.g. ECtHR Judgment in the case of Naletilić v Croatia, 51891/99 and Judgment.


7 See Papon versus France No. 54210/00, ECtHR 2001-XII and Touvier versus France, No. 29420/95, Commission decision of 13 January 1997.





� War Crimes against Civilians, Criminal Code of Bosnia and Hezegovina, Article 173  


“Whoever in violation of rules of international law in time of war, armed conflict or occupation, orders or perpetrates any of the following acts:


attack on civilian population, settlement, individual civilians or persons unable to fight, which results in the death, grave bodily injuries or serious damaging of people’s health; 


attack without selecting a target, by which civilian population is harmed;


killings, intentional infliction of severe physical or mental pain or suffering upon a person (torture), inhuman treatment, biological, medical or other scientific experiments, taking of tissue or organs for the purpose of transplantation, immense suffering or violation of bodily integrity or health; 


dislocation or displacement or forced conversion to another nationality or religion;


coercing another by force or by threat of immediate attack upon his life or limb, or the life or limb of a person close to him, to sexual intercourse or an equivalent sexual act (rape) or forcible prostitution, application of measures of intimidation and terror, taking of hostages, imposing collective punishment, unlawful bringing in concentration camps and other illegal arrests and detention, deprivation of rights to fair and impartial trial, forcible service in the armed forces of enemy’s army or in its intelligence service or administration; 


forced labour, starvation of the population, property confiscation, pillaging, illegal and self-willed destruction and stealing on large scale of property that is not justified by military needs, taking an illegal and disproportionate contribution or requisition, devaluation of domestic money or the unlawful issuance of money, 


shall be punished by imprisonment for a term not less than ten years or long-term imprisonment.


The punishment referred to in paragraph 1 of this Article shall be imposed on whomever in violation of rules of international law, in the time of war, armed conflict or occupation, orders or perpetrates any of the following acts:


attack against objects specifically protected by the international law, as well as objects and facilities with dangerous power, such as dams, embankments and nuclear power stations; 


targeting indiscriminately of civilian objects which are under specific protection of international law, of non-defended places and of demilitarised zone; 


long-lasting and large-scale environment devastation, which may be detrimental to the health or survival of the population. 


Whoever in violation of the rules of international law applicable in the time of war, armed conflict or occupation, orders or carries out as an occupier the resettlement of parts of his civilian population into the occupied territory, 


shall be punished by imprisonment for a term not less than ten years or long-term imprisonment.”





� Facts established by legally binding decisions by the ICTY, Law on transfer of cases from the ICTY to the Prosecutor’s Office of B&H and the use of evidence collected by ICTY in proceedings before the courts in B&H Article 4: “At the request of a party or proprio motu, the courts, after hearing the parties, may decide to accept as proven those facts that are established by legally binding decisions in any other proceedings by the ICTY or to accept documentary evidence from proceedings of the ICTY relating to matters at issue in the current proceedings.”


� Right to Defense, Criminal procedure Code of Bosnia and Herzegovina, Article 7


(1)”The suspect or accused has a right to present his own defense or to defend himself with the professional aid of a defense attorney of his own choice.


(2)If the suspect or accused does not have a defense attorney, a defense attorney shall be appointed to him in cases as stipulated by this Code.”





� Mandatory Defense, Criminal procedure Code of Bosnia and Herzegovina, Article 45: 


“A suspect shall have a defense attorney at the first questioning if he is mute or deaf or if he is suspected of a criminal offense for which a penalty of long-term imprisonment may be pronounced.


A suspect or accused must have a defense attorney immediately after he has been assigned to pretrial custody, throughout the pretrial custody.


After an indictment has been brought for a criminal offense for which a prison sentence of ten (10) years or more may be pronounced, the accused must have a defense attorney at the time of the delivery of the indictment.


If the suspect, or the accused in the case of a mandatory defense, does not retain a defense attorney himself, or if the persons referred to in Article 39, Paragraph 3, of this Code do not retain a defense attorney, the preliminary proceeding judge, preliminary hearing judge, the judge or the Presiding judge shall appoint him a defense attorney in the proceedings. In this case, the suspect or the accused shall have the right to a defense attorney until the verdict becomes final and, if a long-term imprisonment is pronounced for proceedings under legal remedies.


If the Court finds it necessary for the sake of justice, due to the complexity of the case or the mental condition of the suspect or the accused, it shall appoint an attorney for his defense.


In the case of appointing a defense attorney, the suspect or the accused shall be asked to select a defense attorney from the presented list himself. If the suspect or the accused does not select a defense attorney from the presented list himself, the defense attorney shall be appointed by the Court.”








